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The M.P.No.21 of 2018 came up for final hearing on 09-02-2021. The 

Commission upon perusal of the petition and connected records and after hearing 

the submissions of the petitioner hereby makes the following:- 

ORDER 

1. Prayer of the Petitioner in M.P.No.21of 2018:- 

 The prayer of the petitioner in M.P. No.21 of 2018 is to grant an interim order 

of stay of the Circular bearing Circular Memo No. CFC/REVDFC/REV/AS.3/D. 

No.384/17 dated 03.10.2017 and Clarificatory Circular dated 06.06.2018 bearing 

Memo No.CFC/REV/DFC/REV/ AAO.HT/AS.3/D.No.417/18, pending disposal of 

the present petition and to set aside the Circular bearing Circular Memo 

No.CFC/REV/DFC/REV /AS.3/D. No. 384/17 dated 03.10.2017 and Clarificatory 

Circular dated 06.06.2018 bearing Memo No.CFC/REV/DFC/REV/AAO.HT/AS.3/ 

D.No.417/18 as being contrary to the orders passed by the Commission and pass 

orders for the removal of difficulties, issue appropriate clarifications for the working 

of its directions and direct compliance with the Commissions orders in a manner as 

sought for in this petition, including, but not limited to  

i. Passing appropriate directions determining and fixing the bank charges in kind; 

ii. protecting the transactions and adjustments already made such that the 

generators are not detrimentally affected and the directions issued by this 

Commission in compliance with the Hon’ble APTEL’s decision in Appeal Nos. 

197,198,200, 201 & 208 of 2012 dated 24.05.2013 and Appeal No. 98 of 2010, 

and the Commission’s decision in R.A. No.6 of 2013 are given effect to in                     

letter & spirit. 
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2. Prayer of the Petitioner in I.A. No. 1 of 2018 in M.P.No.21of 2018:- 

 The prayer of the petitioner in I.A. No. 1 of 2018 in M.P. No. 21 of 2018 is to 

grant an interim order of stay of the Circular bearing Circular Memo 

No.CFC/REV/DFC/REV/AS.3/D.No.384/17 dated 03.10.2017 and Clarificatory 

Circular dated 06.06.2018 bearing Memo No. CFC/REV/DFC/REV/AAO.HT/AS.3/ 

D.No.417 /18, pending disposal of the present petition 

 
 
3. Facts of the case:- 
 

 This petition has been filed for removal of difficulties and seeking directions 

determining the banking charges in paise equivalent to 10% of the banked energy in 

kind for the past period. 

 

4. Contention of the Petitioner:- 

4.1. The Petitioner is a Registered Association consisting of members who have 

invested in the putting up of Windmills in India. The Association has on its roll 

as on date more than 1500 members spread across the country. The 

petitioner is an Association comprising of owners of Wind Energy 

Generators (WEGs) otherwise known as wind mills all over India and also in 

the State of Tamil Nadu. The petitioner is an Association which actively 

espouses the cause of wind power producers in the State of Tamil Nadu and 

representing their case before various fora and is also an industry body that 

interacts with the TNERC, Governments as also with TANGEDCO and 

TANTRANSCO, the subsidiaries of Tamil  Nadu Electricity Board. The brief 

background facts are set out below. 
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4.2. The WEGs have historically been erected in the State principally by 

various consumers who, considering the high cost of power and the need 

to remain competitive, have erected WEGs which generate power and the 

owners of the wind mills use the infrastructure provided by the 

TANTRANSCO/TANGEDCO by way of its transmission lines and utilize the 

same power and thereby have access to a cleaner source of power.  

 

4.3. The tariff orders issued by the Commission specifically provide that the 

surplus wind energy during a month can be banked and accordingly such banked 

energy is allowed for adjustment from the bank account in the subsequent 

months, after paying the notified banking charges to the Respondent by the 

members of the Petitioner Association/WEG Owners. 

 

4.4. In the Order No.3 dated 15-5-2006, issued by the Commission, it permitted one 

year (from April to March) as banking period for the WEGs, by collecting 5% 

banking charges. This Order No. 3 of 2006 decided maintenance of slot to 

slot banking account and accordingly allowed adjustment against peak/off 

peak/normal consumption and beyond the banking period, the unutilized 

portion of the banked energy as on 31st March is to be treated as sold to 

distribution licensee at the rate fixed by the Commission. For the unutilized 

energy at the end of the year, it was decided that the distribution licensee would 

pay at a rate of 75% of normal purchase rate. 

 

4.5. The control period of the Commission’s Wind Tariff Order No. 1 of 2009 

ended on 31.03.2011.  However, the validity of the said order was extended 

thrice up to 3 1 . 0 7 . 2 0 1 2  b y  t h e  C o m m i s s i o n .  T h e  
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C o m m i s s i o n  i s s u e d  t h e  Comprehensive Wind Tariff Order vide Order No. 

6 of 2012 dated 31.07.2012 with a control period of 2 years from 01.08.2012. In 

this order, the Commission determined, inter-alia, the banking charges as Rs.0.94 

per kWhr in cash against 5% banking charges in kind that was being paid by the 

generators earlier. 

 

4.6. The above Comprehensive Wind Tariff order dated 31.7.2012 came to be 

challenged before the Hon'ble  APTEL in a batch of appeals viz. Appeal No. 197, 

198, 200, 201 & 208 of 2012, by different parties.  The Appellants therein were 

aggrieved by the banking charges on the energy from the wind energy generators 

wheeled on lntra-State Transmission System and Distribution System for the captive 

use or 3 r d  par ty sale. The Appel lants chal lenged the change in 

methodology of computation of banking charges, wherein the banking charges which 

were recovered in kind since the beginning was sought to be changed to be 

recovered in value with a significant increase to 94 paise/kWh for every unit banked. 

The Hon’ble APTEL vide its order dated 24.05.2013 was pleased to set aside the 

findings of the Commission in its tariff order and directed the Commission to 

reconsider the computation of banking charges, after hearing the stakeholders and 

deciding the issue afresh, keeping in mind the decision of the Hon'ble APTEL in 

Appeal No. 98 of 2010. 

 

4.7. The Appeal No 98 of 2010 was filed by the Respondent herein against the 

Comprehensive Tariff Order for Power Procurement from Wind Energy Generators 

dated 20.03.2009. In the said appeal, with respect to the issue relating to banking of 

wind energy, the Hon'ble APTEL held as follows:  
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"61 Summary of our findings: 

(iv) As per the Regulation, the State Commission is empowered under 

the Regulations to provide for banking mechanism. The State Commission 

rightly rejected the plea of the Appellant to increase the banking charges from 

5% to 15%. The State Commission is guided by clause 5.2.20 of the National 

Electricity Policy to increase the potential of non-conventional energy source. 

There is no justification in the prayer made by the Appellant for increasing the 

banking charge from 5% to 15%." 

 

4.8. The Hon'ble APTEL, vide its order dated 24.05.2013 in Appeal Nos. 197, 198, 

200, 201, 208 of 2012 & 6 of 2013 against the Wind Tariff Order dated 31.07.2012 

had ordered as under:: 

“127. The 9th issue is regarding Abnormal Rise of Banking Charges. 

128. According to the Appellants, while the State Commission recognises 

that in terms of the existing Regulations, banking is  permissible and that the 

R-2 licensee is obliged to bank Renewable Energy, the State Commission 

has changed the methodology of computation of banking charges thereby 

increasing the banking charges to 94 paise/kWh which is a manifold increase 

from the earlier banking charge of 5% in kind thereby causing tariff shock to the 

Appellants and therefore, the arbitrary increase of banking charges to 94 

paise/kWh needs to be set aside. 

129. On this point, we have heard the learned Counsel for the 

Respondents. 

130. It is true that the State Commission is empowered to determine the 

banking charges by considering appropriate criteria/procedure as per its Tariff 

Regulations. 2008. However, the State Commission in the impugned 

proceedings has decided new criteria and concept for determination of banking 

charges that too, without giving an opportunity to the Appellants or the 

Respondent distribution licensees. 
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131. The distribution licensees before the State Commission objected only 

the concept of banking that it should not be continued or in case the State 

Commission decides to continue banking, then the charges should be 

increased from 5% to 20%. The State Commission has come to the conclusion 

that the Distribution Licensee is incurring loss on account of banking of energy 

and that is to be compensated. It is obvious that the State Commission did not 

arrive at this conclusion on the basis of any statistics or figures. The State 

Commission has decided the banking charges as the difference between the 

average purchase rate of energy through bilateral trading on all India basis i.e. 

Rs.4.45 per kWh and the tariff of wind energy generator i.e. Rs.3.51 per kWh. 

Thus, for supply of banked energy to the wind energy captive consumer is 

considered at the market rate and the supply of energy for banking by the 

wind generator to the distribution licensee has been considered at the tariff 

rate of the wind generators. This computation, in our view, is not proper. In this 

context, it would be useful to refer to the judgment of this Tribunal in Appeal 

No.98 of 2010 which was filed by the Tamil Nadu Electricity Board, the 

predecessor of the Second Respondent against the previous wind energy tariff 

order dated 20.3.2009 passed by the State Commission. The relevant extract 

of the said judgment is reproduced as below: 

"18. Before getting into the merits of Appellant Board's arguments, on this 

issue let us understand the very concept of Banking of Electrical Energy. 

Banking of energy is analogous to small saving bank account in a financial 

bank. A person deposits his surplus amount in a saving bank account. He can 

withdraw his money from bank any time according to his requirement. For this 

deposited money, he earns some interest. The bank in turn gives loan to 

some other needy customer at a higher rate of interest. In this process, 

saving account holder as well as bank is benefited. Now come to electricity 

banking. Electricity is a commodity which cannot be stored. It is to be 

consumed at the very instant it is produced. Generation by Wind 

Energy Generators solely depends upon availability of wind at a 

particular velocity.  In other words, it is periodical in nature.  Its 

generation is not constant even during a period of 24 hours of a day.  

It could be possible that it generates electricity when captive user 

does not require it.  In such a case energy generator banks it with 

distribution licensee who supplies this energy to its consumers at 

applicable tariff. However, for returning the banked energy. Licensee 

may have to procure additional electricity from other sources.  
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Unlike the Banks which pay interest to saving account holder, here the 

licensee, banker of electrical energy, earns interest on this banked energy.  

Thus banking rate electrical energy should be nominal. In the 

light of above fact situation, we would now examine the merits 

of Appellant Board's contentions vis-a-vis findings of State 

Commission on this issue. 

19. The State Commission is empowered to make provisions for banking 

of energy generated by Renewable Sources of Energy under the 

Power Procurement from New and Renewable Sources of Energy 

Regulations, 2008, The Said Regulation is as follows:- “3. Promotion of 

new and renewable sources of energy.....(4) The Commission may 

consider appropriate banking mechanism for generation of power f rom a  

par t icular  k ind of  renewable source depending upon the inherent  

characteristics of such source. 20. The relevant portion of the findings 

given on this issue by the State Commission is as follows: "8.2.1. 

Banking as a concept was introduced by the Tamil Nadu Electricity Board 

in 1986 to encourage generation of wind energy. The banking charge was 

fixed at 2% in 1986 and raised to 5% in 2001. The f igure remained at  

5% when the Commission issued order No.3 dated 15.5.2006. The 

banking period was fixed at one month in March 2001 by the TNEB and 

doubled in September; 2001. It was further raised by TNEB to one year 

in March, 2002 commencing from 1st April and ending on 31st March of 

the following year. 

8.2.2 The banking charges shall be realised every month for the quantum 

of units generated during the billing month less the consumption of the 

captive users/third party sale. Slot-wise banking is permitted to enable unit 

to unit adjustment for the respective slots towards rebate/extra charges. No 

carry over is allowed beyond the banking period. Unutilised energy at the 

end of the financial year may be encashed at the rate of 75% of the 

relevant purchase tariff. The Commission proposes to retain the same 

features with some modifications based on the suggestions made by the 

stakeholders. As and when the distribution licensee enforces restriction 

control measures for restricting the consumption of wind energy generators, 
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the Commission finds justification in the plea that the unutilized energy at 

the end of the financial year may be encashed at full value of the relevant 

tariff for sale to the licensee. The plea of the TNEB to raise the banking 

charge from 5% to 15% and curtail the banking period from one year t o 

one month are too radical to be accepted by the Commission.  

8.2.3. Therefore, the Commission decides to retain banking charges at 5%. 

Banking charges will be levied on the net energy saved by the generator 

in a month after adjustment of the consumption during that month. The 

banking period commences on 1st April and ends on 31st March of the 

following year The energy generated during April shall be adjusted 

against consumption in April and the balance if any shall be reckoned as 

the banked energy for April. The generation in May shall be first adjusted 

against the consumption in May.  If the consumption exceeds the 

generation during May, the energy banked in April shall be drawn to the 

required extend.  If the consumption during May is less than the 

generation during May, the balance shall be reckoned as the banked 

energy for May and banking charges for May will be leviable only for this 

component. This procedure shall be repeated every month". 

 

From the above observations, it/s clear that concept of banking has been 

introduced by Appellant Board itself in 1986 to encourage generation 

of electricity from abundant wind power potential available in the state. 

Banking charges were fixed at 2% in 1986 which were enhanced to 5% in 

2001. The figure remained at 5% till 2009 when the impugned order was 

delivered by State Commission. Thus, there was no reason for State 

Commission to enhance the same to 15%. State Commission has rightly 

observed that the plea of TNEB (Appellant) to raise the banking charge 

from 5% to 15% were too radical. As regards Appellant Board's demand for 

reduction of banking period from one year to one month, it is pointed out 

banking period was fixed at one month in March 2001, doubled to two 

months in September 2001 and then further increased to one year in 

March 2002 by Appellant Board itself. Thus Appellant Board has 

increased it from one month to one year within a span of one year. There 
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should have been some rationale on the part of Appellant Board to do 

so. Appellant Board has not assigned any new development,  which was 

not present in 2001-02 and which has warranted the curtailment of 

banking period from one year to one month now. The State Commission 

has rightly rejected it as otherwise it would have rendered banking 

mechanism as meaningless. 

....................... 

     23.Therefore, there is no justification for the Appellant to pray for the 

increase of Banking charges from 5% to 15% and curtailment of banking 

period from one year to one month. Therefore, this point is also answered 

accordingly.' 

132. In the above decision, this Tribunal specifically held that while dealing 

with the previous tariff order in the Appeal filed by the distribution licensee, 

it is observed that the State Commission has right ly decided that the 

prayer of the Tamil Nadu Electricity Board was too radical. This 

decision would squarely apply to this case also. 

133. Therefore, the findings on this issue regarding the increase of the 

banking charges is set aside. The State Commission is to reconsider the 

computation of the banking charges after hearing the stake holders  

and keeping in v iew the observations made by this Tribunal in Appeal 

No. 98 of 2010 This issue is decided in favour of the Appellants”. 

4.9. It may be observed from a reading of the extracted portion of the 

Hon’ble APTEL order that the banking charges determined at 94 paise was held 

to be high and that the same needed to be redetermined. The impugned order 

was passed by the Commission determining the banking charges at 10% in kind 

which in terms of value is less than the 94 paise per unit. It is therefore 

abundantly clear that the order of the Hon’ble APTEL was to provide relief to the 

generators by reducing the banking charges. 
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4.10.      Thereafter, in terms of the order of the  Hon'ble APTEL in Appeal 

Nos. 197,198,200,201&208 of 2012 dated 24.05.2013, this Hon’ble 

Commission in order dated 31.O3.I6 in R.A No. 6 of 2016 was pleased to hold as 

follows with respect to banking charges: 

“Decision of the Commission 

…….”The calculation of the actual cost of banking is complex as seen 

above especially in the absence of data and dynamic in nature. Therefore, the 

Commission desists from fixing finite charge in terms of paise for banking in this 

order. 

In light of the above analysis, the Commission decides that bringing back the 

old practice of levying banking charges in terms of percentage of energy banked 

and to progressively increase it over time is the best option left to it at the 

present juncture. To begin with it is decided to f ix the banking charges at 

10% of the energy banked. While fixing so, the Commission does not want 

to touch the banking period of one year from 1st April to 31st March in this 

order." 

 

4.11. The above order passed by the Commission is based on the remand 

directions by the Hon'ble APTEL, which provided relief to the generators by reducing 

the banking charges. 

 

4.12.   While so, the Chief Financial Controller/Revenue of the 3rd Respondent 

herein issued a Circular bearing Circular Memo No. CFC/REV/DFC/REV/ AS.3/D, No. 

384/17 dated 03.10.2017, more than 18 months after the order by the Commission 

being working instructions along with illustrations in order to revise the C.C bills in 

respect of Wind Energy Captive Users under the Preferential Tariff as well as under 

the REC Scheme from 01 .08.2012 to 31 .03.2016. Thereafter, another Clarificatory 

Circular dated 06.06.2018 bearing Memo No.CFC/REV/DFC/REV/AAO.HT/AS.3/ 

D.No.417/18 was issued by the Chief Financial Controller of the 1s' Respondent 

http://aao.ht/AS.3/D.No.41
http://aao.ht/AS.3/D.No.41
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herein. The relevant extract is set out below: 

“2.2. In this connection, it is stated that while revising the CC bills, if the HT 

consumers/respective generators have surplus energy available in their 

account during the respective month/financial year, the revised banking charge 

in kind (units) shall be adjusted against the unadjusted energy/surplus energy 

available. Thereby there is no need to collect such banking charges for the 

units in kind under HT tariff rate and the banking charges in kind should be 

adjusted against the surplus units. 

 

2.3. Similarly, if sufficient unadjusted energy/surplus energy are not 

available to adjust the banking charges in kind then the demand for the 

short claim may be raised under respective HT tariff.   The details of revised 

surplus energy may be informed to the Generating end circle.  Further, if the 

payment for unadjusted energy/surplus energy has already been made to the 

respective generator for the respective financial year, the user end EDCs 

shall revise the HT bills taking into account of surplus units and send the 

revised surplus energy statement for the respective financial year to the 

respective generating end EDCs. Af ter  receiv ing revised  unadjusted 

energy / surplus energy from concerned user end EDC, the Gen End 

EDC may inform the Generating plant in connection with excess payment of 

surplus energy then the Generator has to pay the excess payment of 

surplus energy or otherwise the said amount may be adjusted against the 

refundable amount of captive user due to such revision of CC bills. 

 

2.4. In this connection it is most relevant to mention that only after 

receiving the details regarding receipt/ adjustment of the excess payment 

of surplus energy from the generating end Electricity Distribution Circle, 

the adjustment of excess levy due to revision of CC Bills has to be given 

to the captive user/HT consumer in accordance with circular memo dated 

03.10.2017. 
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2.5. Further, it is most relevant to mention that while revising of CC Bills, 

the short levy of all charges such as energy charges, excess energy 

charges [normal hours as well as peak hour during the period R&C 

Measures], E.Tax, excess demand charges [normal hours as well as peak 

hours during the period of R&C Measures] and all other charges, etc due 

revision of billed units should be collected without fail”. 

4.13.     The instructions issued under the Circular dated 06.06.2018 appear 

to have been issued without prior approval of the Commission despite the 

Commission repeatedly holding in several cases that in matters such as this prior 

orders and clarifications are to be obtained by the license.  A reading of the circulars 

makes it clear that they are contrary to the orders of the Hon'bIe APTEL in Appeal 

Nos. 197, 198, 200, 201 & 208 of 2012 dated 24.05.2013, Appeal No. 98 of 2010 

and the order of the Commission dated 31.03.2016 in R.A No. 6 of 2013. Both 

the Hon'ble APTEL and this Commission sought to grant relief to the WEG's, by 

reducing the banking charges. However, the Respondent herein, by way of the 

Circulars dated 03.10.2017 and 06.06.2018 is seeking to recompute the banking 

adjustments in units, thereby effectively penalizing the consumers and levying a 

penalty. Further, if the 1st Respondent is permitted to adjust the banking charges 

in the manner sought, it would disrupt the entire gamut of adjustments already 

done by the Captive Consumers, as per the norms prescribed under the 

Electricity Act, 2003. 

4.14. The action of the Respondent herein is wholly arbitrary, illegal and 

contrary to the provisions of the Electricity Act, 2003, and the judgments of 

the Hon'ble  APTEL and the Commission. The working instructions issued by 

the respondent seeks to rework the energy adjustment for every month for 

the control period of the impugned order by deducting the banking charges in 
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kind and adjust the balance available banked energy against consumption of 

the consumer. The circular issued by the respondent also states as follows: 

“Further, it is most relevant to mention that while revising of CC Bills, the 
short levy of all charges such as energy charges, excess energy charges 
[normal hours as well as peak hour during the period R&C Measures]. 
E.Tax, excess demand charges [normal hours as well as peak hours 
during the period of R&C Measures] and all other charges, etc due revision 
of billed units should he collected without fail.”  

 

4.15. It can be observed that the respondent is seeking to recompute the 

excess energy and MD, for the period when Restriction and Control measure 

was in vogue, after giving effect to the order of the commission in recovering 

the banking charges in kind. As most generators had utilized or balanced both 

the energy and MD based on the banked energy available at that point of time, 

any change in computation, would lead to quota energy and MD being 

exceeded for most of the members leading to levy of penalty which is three 

times the normal charges and in return would get refund of banking charges. 

The penalty levied for exceeding the quota and MD would be much higher than 

the refund calculations, which will totally defeat the very p u r p o s e  o f  t h e  

r e l i e f  g r a n t e d  b y  t h e  C o m m i s s i o n  i n  c h a n g i n g  t h e  m e t h o d  

o f  recovery of the banking charges from paise to kind. The actual 

calculations made for one month in respect of one HTSC results in penalty as 

mentioned above.  

 

4.16. The Hon'ble APTEL in Appeal Nos. 197, 198, 200, 201 & 208 of 2012 

dated 24.05.2013 & Appeal  No. 98 of  2010, and the  Commission in R.A 

No. 6 of 2013, specifically sought to provide relief to the WEGs by reducing 

the banking charges. However, the Respondent herein, by way of the 
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Circulars dated 03.10.2017 and 06.06.2018 is now seeking to indirectly 

penalize the consumers, by levying a penalty for exceeding the Demand and 

Quota energy arising on account of implementation of the order of the 

Commission in R.A. No.6 of 2013. 

 

4 .17 .  A l ready  conc luded t ransac t i ons  cannot  be  reworded in a 

manner that is detrimental to the Non-Conventional Energy Generators, 

especially in a scenario wh e r e  t h e  p u r p o se  o f  t h e  o r d e r s  b e i n g  

implemented is not only to encourage such generators but also to decrease the 

charges.  It was never the intention of the forums to adversely affect the generators 

and the Licensee is through ingenious methods, seeking to profit out of an order 

which was actually passed against it.  

 

4.18 The banking charges ought not to be deducted for the CGPs, which 

have no surplus energy after adjustment in a billing cycle, since such closing 

balance would be further carried forward, for the subsequent periods. 

 

4.19 If banking charges are deducted every month, it would affect the whole 

balance of adjustments for the rest of the period, and is contrary to the CGP norms 

specified under the Electricity Act, 2003 and Electricity Rules, 2005. 

 

4.20 In case the deduction of banking charges results in failure to comply with the 

CGP Norms, the Generator would be liable to pay cross subsidy surcharges. 

 

4.21 Additionally, the deduction of additional energy towards banking charges 

causes imbalance in the adjustment of banked energy against consumption in 
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the subsequent months of the consumer. This in turn results in levy of excess 

energy and demand charges, which are levied on the consumers. 

 

4.22. The Commission’s order in R.A No. 6 of 2013 which revised / reduced the 

banking charges from 94 paise per unit to 10% in kind is never intended to levy 

excess demand charges, excess energy charges and cross subsidy surcharges by 

wrong implementation by TANGEDCO. 

4.23. The working instructions provided under the circulars dated 03.10.2017 

and 06.06.2018, for revision of the CC bills in respect of the wind energy generators 

from 01.08.2012 to 31 .03.2016 cannot be implemented and ought not to be 

implemented. 

5. Contention of the Respondent:- 

5.1 The Commission issued Order in Power Purchase and all ied issues in 

respect of Non-Conventional Energy source based Generating Plants 

and Non-Conventional Energy Source based Co-Generating Plants 

wherein 5% was fixed as banking charges in kind. The banking period 

starts from 1st April of every year to 31st March of the succeeding year. The 

Licensee shall pay at a rate of 75% of normal purchase rate for the unutilized 

portion of energy banked by the NCES based wind electric generators. Slot wise 

banking is permitted to enable unit to unit adjustments for the respective  

slots towards rebate/extra charges. However, the unutilized portion at the 

expiry of banking period will not be distinctly dealt with for adjustment. Such 

unutilized portion is eligible only for the 75% rate. Subsequently, the 

Commission issued Wind Energy Tariff Order vide Order. No. 1 of 2009 dated. 

20.03.2009. 



17 
 
 

 

5.2. The Commission issued the Comprehensive Wind Tariff Order vide 

Order.No.6 of 2012 dated. 31.07.2012, wherein the Commission fixed,                

inter-alia, the banking charges as Rs.0.94 per unit in cash against 5% banking 

charges in kind that was being paid by the generators earlier. The above 

Wind energy Tariff order was challenged before the Hon’ble ATE in a batch 

of appeals viz Appeal. No. 197,198,200,201 a n d  2 0 8  o f  2 0 1 2  b y  

v a r i o u s  p a r t i e s .  T h e  A p p e l l a n t s  therein challenged, inter -

al ia, that the banking charges fixed by the  Commission in terms of cash 

was very high. The Hon'ble ATE vide its Order dated 24.05.2013, in Appeal 

Nos. 197,198,200,201 and 208 of 2012 against the wind energy Tariff 

Order dated. 31.07.2012 as far as banking charges concerned had ordered 

as follows: 

“x x x  
133. Therefore, the findings on this issue regarding the increase of  
the banking charges is set aside. The State Commission is to 
reconsider the computation of the banking charges after hearing the 
stake holders and keeping in view the observations made by this 
Tribunal in Appeal.No.98 of 2010. This issue is decided in favour of 
the Appellants. 
x x x “ 

 

5.3. Pursuant to the above, as per the Order dated. 24.05.2013 of the 

Hon'ble ATE in Appeal Nos.197,198,200,201 and 208 of 2012, the 

Commission issued consequential order vide R.A.No.6 of 2016 dated. 

31.03.2016, the relevant portion which held as follows: 

“Decision of the Commission: 
xxxx 
..... "The calculation of the actual cost of banking is complex as 
seen above especially in the absence of data and dynamic in 
nature. Therefore, the Commission desists from fixing finite 
charge in terms of paise for banking in this order. 
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However, the Commission fully appreciates that such 

concessions are not to be continued for ever beyond the point of 
its utility and have to be gradually withdrawn by adopting such 
measures which would discourage the practice. 

 
In light of the above analysis, the Commission decides 

that bringing back the old practice of levying banking charges in 
terms of percentage of energy banked and to progressively 
increase it over time is the best option left to it at the present 
juncture. To begin with it is decided to fix the banking charges 
at 10% of the energy banked. While fixing so, the Commission 
does not want to touch the banking period of one year from 1st 
April to 31st March in this order." 

 

5.4. In accordance with the above order, TANGEDCO has to implement the 

above order by way of revision of the CC bills of the respective wind energy 

captive users. Hence, TANGEDCO issued necessary working instructions to 

all the EDCs in order to revise the CC bills in respect of the Wind energy 

captive users under preferential tariff as well as under REC scheme for the 

period from 01.08.2012 to 31.03.2016 was issued vide Circular. Memo. No. 

CFC/REV/DFC/REV/AS.3/D.No.384/17, dated. 03. 10.2017, the relevant portion 

of which reads as follows: 

“8.0. Further, it is stated that while revising the CC bills from 01.08.2012 
to 31.03.2016 in respect of the wind energy captive user, if any refund of 
banking charges and other charges arising, the same may be allowed for 
adjustment in the ensuing CC bill(s) in 10 instalments. Similarly, if any 
collection of CC charges is arising, the same shall be collected 
separately by issuing separate demand with 15 days' notice and if 
not paid, the same may be included in the ensuing CC bill after 
giving appropriate notice to the respective consumers. Instalments if 
any requested can be acted up on suitably without exceeding three 
monthly instalments."  

 

5.5. Subsequently, M/s. Maple Renewable Power has requested clarification 

vide letter dated, 25.04-2018 in connection with revision CC bills on collection 

of banking charges in kind, subsequent to the above, necessary clarification has 
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been issued vide Memo. No. CFC/REV/DFC/REV/AAO. HT/AS.3/D. No.417/18, 

dated. 06.06.2018, the relevant portion which held as follows: 

“xxx 
2.1. The instructions were issued in connection with implementation of 
R.A.No.6 of 2013 vide Circular. Memo. No.CFC/ REV! DFC/ 
REV/AS.3/D.NO.384/17, dated 3.10.2017, to revise the CC bills in 
respect of the Wind energy captive users under Preferential tariff as 
well as under REC scheme from 01.08.2012 to 31.03.2016, due to 
reasons that the banking charges was modified and banking facility 
was extended to REC wind energy generators. 
 
2.2. In this connection, it is stated that while revising the CC bills, if, 
the HT consumers/respective generators have surplus energy 
available in their account during the respective month/financial 
year, the revised banking charge in kind (units) shall be adjusted 
against the unadjusted energy/ surplus energy available. Thereby there 
is no need to collect such banking charges for the units in kind under H.T 
tariff rate and the banking charges in kind should be adjusted against 
the surplus units. 
 
2.3. Similarly, if sufficient unadjusted energy/ surplus energy are not 
available to adjust the banking charges in kind then the demand for the 
short claim may be raised under respective HT tariff. The details of 
revised surplus energy may be informed to the Generating end circle. 
Further, if the payment for unadjusted energy/ surplus energy has 
already been made to the respective generator for the respective 
financial year, the user end EDCs shall revise the HT bills taking into 
account of surplus units and send the revised surplus energy 
statement for the respective financial year to the respective 
generating end EDCs. After receiving revised unadjusted energy/ 
surplus energy from concerned user end EDC, the Generating End EDC 
may inform the Generating Plant in connection with excess payment of 
surplus energy then the Generator has to pay the excess payment 
of surplus energy or otherwise the said amount may be adjusted 
against the refundable amount of captive user due to such 
revision of CC bills. 
 
2.4. In this connection it is most relevant to mention that only after 
receiving the details regarding receipt/ adjustment of the excess 
payment of surplus energy from the generating end EDC, the 
adjustment of excess levy due to revision of CC bills has to be 
given to the captive user/HT consumer in accordance with circular 
memo dated. 03.10.2017. 
 
2.5. Further, it is most relevant to mention that while revising of CC 
bills, the short levy of all charges such as energy charges, excess 
energy charges [normal hours as well as peak hour during the period 
R&C Measures], E.Tax, excess demand charges [normal hours as 

http://aao.ht/AS.3/D
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well as peak hours during the period of R&C measures] and all other 
charges, etc due revision of billed units should be collected without fail. 
 
2.6. While revising the bil l for the month of 0 8 / 2 0 1 2 ,  t h e  
b a n k in g  ch a r g e  u n i t s  s h a l l  b e  m a d e  o n  proportionate basis 
on the allotted energy in that month by way of adopting old banking 
charges units upto 31.07.2012 and new/revised banking charges 
upto end of the final reading of the HT consumer.  Therefore,  the 
request of  the wind energy generator is acceptable one. 
 
2.7. Hence, all the Superintending Engineers of Distribution Circles are 
hereby informed to take further necessary action based on above lines”. 

 

5.6. In this connection, it is relevant to mention that the Regulation 12 of 

the Tamil Nadu Electricity Supply Code stipulates as follows: 

12. Errors in billing 
 
1. In the event of any clerical errors or mistakes in the amount levied, 
demanded or charged by the Licensee, the Licensee will have the right 
to demand and additional amount in case of undercharging and the 
consumer will have the right to get refund of the excess amount in the 
case of overcharging. 

            x x x “ 
 

5.7.   Assuming t h a t  t h e  sa me  i s  n o t  a  c l e r i ca l  e r r o r ,  i t  i s  

co n seq u en t i o na l  measure to implement the order of the Commission which 

cannot be found fault with. In accordance with the above Regulation the 

Licensee will have the right to demand an additional amount in case of 

undercharging and hence the contention of  the peti t ioner  i n 

paragraph 13 that the respondent is seeking to recompute the excess energy 

and MD, for the period when Restriction and Control measures was in vogue, 

after giving effect to order of the Commission in recovering the banking 

charges in Kind is misleading one.  

  

6.  Rejoinder Affidavit filed by the Petitioner:- 

 

6.1    The issue relates to the manner in which the working instructions are to be 
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issued for implementation of the Commission’s order and the need to ensure that 

the letter and spirit of the judgment of the Hon’ble APTEL is given effect to. The 

principal issue in the matter relates to the levy of banking charges which was 

determined at 94 paise per unit in Wind Energy Tariff Order of the Commission 

dated 31.7.2012. The Hon'ble APTEL in its judgment, after considering the merits 

of the said order dated 31.07.2012, passed an order dated 24.5.2013 in Appeal No. 

197, 198, 200 and 201 of 2012 and Appeal No. 6 of 2013 and came to the conclusion 

that the banking charges were levied without any basis and remanded the matter 

back to the Commission.  In this regard the very basis on which the Hon'ble APTEL 

came to the said conclusion was the determination of charges for                             

Non-Conventional Energy Sources such as WEG requires appropriate 

encouragement and preferential treatment in accordance with the mandate under 

the Electricity Act 2003, National Tariff Plan and the National Electricity Policy ought 

to be provided. Therefore, the very object of the remand and the direction was to 

provide relief to the Wind Energy Generators by reduction in banking charges. 

 

6.2.     In this regard, the Commission in its consequential order vide R.A No.6 

of 2016 dated 31.03.2016 decided to fix the banking charges, to begin with, at 10% 

of the energy banked. This determination of banking charges which was made in 

March 2016 was to apply for the period from 2012 to 31.3.2016.  The said 

order passed on remand would be applicable to the past period during which time 

the tariff order was in force, since during such period, restrictions and control 

measures were in operation, breaches if any, were mulcted with levy of penalty at 

3 times the demand and energy charges. During such time, banking charges were 

paid in cash. The banking charges were levied for utilization of power at peak 



22 
 
 

hours also. 

 

6.3.    Thereafter, in giving effect to the order, the banking charges were 

deducted in kind and the available banked energy would be lower by 10% and 

that essentially lead to a situation of breaches leading to levy of penalty at 3 

times of energy and demand costs. Thus, while the object of the entire 

proceedings was to deliver the benefit to the generators, by shifting from a 

specific rate to a determination at 10%, a situation for payment of penalty 

arose. Such position had been prevalent during the relevant time, consumers 

would have sourced their requirement from elsewhere or would have limited 

their consumption within the quota. The ex post facto change can therefore be 

applied only to the extent of limiting the benefit to the generators and in the event 

of their leading to position of penalty, appropriate adjustment or direction will 

have to be issued in order that such a situation does not arise since the 

consumer can never be at fault. 

 

6.4.    The orders with respect to the banking charges being deducted in kind were 

passed after Restriction and Control measures period, cannot be the reason for 

re-adjustment since the intention of APTEL and the Commission was to improve 

the position with respect to banking charges for WEGs. While the charges can be 

applied, the question of penalty ought not to arise.  

 

6.5.   The only practical and effective manner of dealing with such a situation 

would, therefore be, to give effect to the order in an appropriate manner for the 

purpose of determination of baking charges, i.e. 10% of the banked energy to be 

included in the second phase by applying the respective H.T tariff applicable to 
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each consumer and by such fixation of monetary value at 10% of HT tariff, the 

difference between 94paise and 10% of tariff applicable ought to be given without 

application of quota calculation. If it is proceeded with this manner, the effect of 

para 128, 129, 130 and 131 of the Hon'ble APTEL's order which was sought to 

be effectuated by TNERC in R.A. 6/2013 can be implemented. 

 

6.6.   The petition is therefore being filed since the persons cannot be put to worse 

off position and the Commission as a Regulator, ought to act in compliance with the 

directions of the Hon'ble APTEL in order to effectuate this position. 

 

7. Written Submissions by the Petitioner:- 

7.1. The petition relates to the manner in which the working instructions are to be 

issued for implementation of the TNERC’s order and the need to ensure that the 

letter and spirit of the judgment of the Hon’ble APTEL and TNERC are given effect 

to and TANGEDCO ought not to implement a judgment that has provided relief to 

generators/consumers in a manner that would defeat the very text, purpose and 

intent of the binding judgments.  

 

7.2. The principal issue in the matter relates to the levy of banking charges which 

was determined at Rs.94 paise per unit in Wind Energy Tariff Order of the  

Commission dated 31.7.2012. The Hon’ble APTEL in its judgment, after 

considering the merits of the said order dated 31.07.2012, passed its judgment 

dated 24.5.2013 in Appeal No.197, 198, 200 and 201 of 2012 and Appeal No. 6 of 

2013 and came to the conclusion that the banking charges were not correctly 

determined and remanded the matter back to the Commission. It is pertinent to 

state in this regard that the very basis on which the Hon’ble APTEL came to the 
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said conclusion was the determination of charges for Non-Conventional Energy 

Sources such as WEG requires appropriate encouragement and preferential 

treatment in accordance with the mandate under the Electricity Act 2003, National 

Tariff Plan and the National Electricity Policy ought to be provided. Therefore, the 

very object of the remand and the direction was to provide relief to the Wind Energy 

Generators by reduction in banking charges. 

 

7.3. In this regard, the TNERC in its consequential order vide R.A No.6 of 2016 

dated 31.03.2016 decided to fix the banking charges, to begin with, at 10% of the 

energy banked. It is pertinent to state that this determination of banking charges 

which was made in March 2016 was to apply for the period from 2012 to 31.3.2016 

being the period when the said Tariff Order’s control period extended.  

 

7.4. The Hon’ble APTEL vide its order dated 24.05.2013 was pleased to set 

aside the findings of this Commission in its tariff order and directed this 

Commission to reconsider the computation of banking charges, after hearing the 

stake holders and deciding the issue afresh, keeping in mind the decision of the 

Hon’ble APTEL in Appeal No. 98 of 2010.The Hon’ble APTEL, in its judgement  

dated 24.05.2013, had held as under: 

 ‘’127. The 9thIssue is regarding Abnormal Rise of Banking 

Charges.  

128. According to the Appellants, while the State Commission 

recognizes that in terms of the existing Regulations, banking is 

permissible and that the R-2 licensee is obliged to bank Renewable 

Energy, the State Commission has changed the methodology of 

computation of banking charges thereby increasing the banking 
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charges to 94 paise/kWh which is a manifold increase from the earlier 

banking charge of 5% in kind thereby causing tariff shock to the 

Appellants and therefore, the arbitrary increase of banking charges to 

94 paise/kWh needs to be set aside.  

 

129. On this point, we have heard the learned Counsel for the 

Respondents.  

130. It is true that the State Commission is empowered to determine 

the banking charges by considering appropriate criteria/procedure as 

per its Tariff Regulations, 2008. However, the State Commission in 

the impugned proceedings has decided new criteria and concept for 

determination of banking charges that too, without giving an 

opportunity to the Appellants or the Respondent distribution 

licensees.  

131. The distribution licensees before the State Commission objected 

only the concept of banking that it should not be continued or in case 

the State Commission decides to continue banking, then the charges 

should be increased from 5% to 20%. The State Commission has 

come to the conclusion that the Distribution Licensee is incurring loss 

on account of banking of energy and that is to be compensated. It is 

obvious that the State Commission did not arrive at this conclusion on 

the basis of any statistics or figures. The State Commission has 

decided the banking charges as the difference between the average 

purchase rate of energy through bilateral trading on all India basis i.e. 

Rs. 4.45 per kWh and the tariff of wind energy generator i.e. Rs. 3.51 

per kWh. Thus, for supply of banked energy to the wind energy 

captive consumer is considered at the market rate and the supply of 

energy for banking by the wind generator to the distribution licensee 

has been considered at the tariff rate of the wind generators. This 

computation, in our view, is not proper. In this context, it would be 

useful to refer to the judgment of this Tribunal in Appeal No.98 of 

2010 which was filed by the Tamil Nadu Electricity Board, the 

predecessor of the Second Respondent against the previous wind 
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energy tariff order dated 20.3.2009 passed by the State Commission. 

The relevant extract of the said judgment is reproduced as below:  

“18. Before getting into the merits of Appellant Board’s arguments, on this issue 

let us understand the very concept of Banking of Electrical Energy. Banking 

of energy is analogous to small saving bank account in a financial bank. A 

person deposits his surplus amount in a saving bank account. He can 

withdraw his money from bank any time according to his requirement. For 

this deposited money, he earns some interest. The bank in turn gives loan 

to some other needy customer at a higher rate of interest. In this process, 

saving account holder as well as bank is benefited. Now come to electricity 

banking. Electricity is a commodity which cannot be stored. It is to be 

consumed at the very instant it is produced. Generation by Wind Energy 

Generators solely depends upon availability of wind at a particular velocity. 

In other words, it is periodical in nature. Its generation is not constant even 

during a period of 24 hours of a day. It could be possible that it generates 

electricity when captive user does not require it. In such a case energy 

generator banks it with distribution licensee who supplies this energy to its 

consumers at applicable tariff. However, for returning the banked energy, 

Licensee may have to procure additional electricity from other sources. 

Unlike the Banks which pay interest to saving account holder, here the 

licensee, banker of electrical energy, earns interest on this banked energy. 

Thus banking rate electrical energy should be nominal. In the light of above 

fact situation, we would now examine the merits of Appellant Board’s 

contentions vis-a-vis findings of State Commission on this issue.  

19. The State Commission is empowered to make provisions for banking of 

energy generated by Renewable Sources of Energy under the Power 

Procurement from New and Renewable Sources of Energy Regulations, 

2008. The Said Regulation is as follows:- “3. Promotion of new and 

renewable sources of energy..... (4) The Commission may consider 

appropriate banking mechanism for generation of power from a particular 

kind of renewable source depending upon the inherent characteristics of 

such source. 20. The relevant portion of the findings given on this issue by 

the State Commission is as follows: “8.2.1. Banking as a concept was 

introduced by the Tamil Nadu Electricity Board in 1986 to encourage 

generation of wind energy. The banking charge was fixed at 2% in 1986 and 

raised to 5% in 2001. The figure remained at 5% when the Commission 
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issued order No.3 dated 15.5.2006. The banking period was fixed at one 

month in March 2001 by the TNEB and doubled in September, 2001. It was 

further raised by TNEB to one year in March, 2002 commencing from 

1stApril and ending on 31st March of the following year.  

8.2.2 The banking charges shall be realised every month for the quantum of 

units generated during the billing month less the consumption of the captive 

users/third party sale. Slot-wise banking is permitted to enable unit to unit 

adjustment for the respective slots towards rebate/extra charges. No carry 

over is allowed beyond the banking period. Unutilised energy at the end of 

the financial year may be encashed at the rate of 75% of the relevant 

purchase tariff. The Commission proposes to retain the same features with 

some modifications based on the suggestions made by the stakeholders. As 

and when the distribution licensee enforces restriction control measures for 

restricting the consumption of wind energy generators, the Commission 

finds justification in the plea that the unutilized energy at the end of the 

financial year may be encashed at full value of the relevant tariff for sale to 

the licensee. The plea of the TNEB to raise the banking charge from 5% to 

15% and curtail the banking period from one year to one month are too 

radical to be accepted by the Commission.  

 

8.2.3. Therefore, the Commission decides to retain banking charges at 5%. 

Banking charges will be levied on the net energy saved by the generator in 

a month after adjustment of the consumption during that month. The 

banking period commences on 1st April and ends on 31st March of the 

following year. The energy generated during April shall be adjusted against 

consumption in April and the balance if any shall be reckoned as the banked 

energy for April. The generation in May shall be first adjusted against the 

consumption in May. If the consumption exceeds the generation during May, 

the energy banked in April shall be drawn to the required extend. If the 

consumption during May is less than the generation during May, the balance 

shall be reckoned as the banked energy for May and banking charges for 

May will be leviable only for this component. This procedure shall be 

repeated every month”.  

 

From the above observations, it is clear that concept of banking has been 

introduced by Appellant Board itself in 1986 to encourage generation of 
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electricity from abundant wind power potential available in the State. 

Banking charges were fixed at 2% in 1986 which were enhanced to 5% in 

2001. The figure remained at 5% till 2009 when the impugned order was 

delivered by State Commission. Thus, there was no reason for State 

Commission to enhance the same to 15%. State Commission has rightly 

observed that the plea of TNEB (Appellant) to raise the banking charge from 

5% to 15% were too radical. As regards Appellant Board’s demand for 

reduction of banking period from one year to one month, it is pointed out 

banking period was fixed at one month in March 2001, doubled to two 

months in September 2001 and then further increased to one year in March 

2002 by Appellant Board itself. Thus Appellant Board has increased it from 

one month to one year within a span of one year. There should have been 

some rationale on the part of Appellant Board to do so. Appellant Board has 

not assigned any new development, which was not present in 2001-02 and 

which has warranted the curtailment of banking period from one year to one 

month now. The State Commission has rightly rejected it as otherwise it 

would have rendered banking mechanism as meaningless. 

..............................                    

23. Therefore, there is no justification for the Appellant to pray for the increase of 

Banking charges from 5% to 15% and curtailment of banking period from 

one year to one month. Therefore, this point is also answered accordingly.”  

 

132. In the above decision, this Tribunal specifically held that while dealing with 

the previous tariff order in the Appeal filed by the distribution licensee, it is 

observed that the State Commission has rightly decided that the prayer of 

the Tamil Nadu Electricity Board was too radical. This decision would 

squarely apply to this case also.  

 

133. Therefore, the findings on this issue regarding the increase of the banking 

charges is set aside. The State Commission is to reconsider the 

computation of the banking charges after hearing the stake holders and 

keeping in view the observations made by this Tribunal in Appeal No.98 of 

2010. This issue is decided in favour of the Appellants.’’  
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7.5. It is thus evident that the Hon’ble APTEL has held that the banking charges 

determined at 94 paise was held to be high and that the same needed to be 

redetermined.  

7.6. Consequent thereto this Commission in order dated 31.03.2016 in R.A No. 6 

of 2016 was pleased to hold as follows with respect to banking charges: 

“Decision of the Commission 

…….. “The calculation of the actual cost of banking is complex as 

seen above especially in the absence of data and dynamic in nature. 

Therefore, the Commission desists from fixing finite charge in terms 

of paise for banking in this order. 

However, the Commission fully appreciates that such concessions 

are not to be continued for ever beyond the point of its utility and have 

to be gradually withdrawn by adopting such measures which would 

discourage the practice. 

In light of the above analysis, the Commission decides that bringing 

back the old practice of levying banking charges in terms of 

percentage of energy banked and to progressively increase it over 

time is the best option left to it at the present juncture. To begin with it 

is decided to fix the banking charges at 10% of the energy 

banked. While fixing so, the Commission does not want to touch the 

banking period of one year from 1st April to 31st March in this order.” 

 

7.7. In accordance with the directives of the Hon’ble APTEL which found the 

fixation of banking charges in money terms at 94 paise high, the Commission in this 

order adopted two-pronged formula 

a. Move from money-value finite charges to charging same as 

percentage, i.e., in kind. 
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b. Reduce the impact of such levy from 94 paise to 10% in kind, thus 

reducing the value of such banking charge 

7.8. It is further pertinent to state that the Hon’ble APTEL in its recent judgment 

concerning the Wind Tariff Order No.6 of 2018 dated 13.4.2018 in its judgment in 

Appeal Nos. 191 of 2018 & others dated 28.1.2021 has held that promotional 

measures are required to be continued for Wind. 

 

7.9. The present petition has become necessary in view of a peculiar detrimental 

situation arising for Wind Energy Generators since the order passed on remand 

covers the past period during which Restrictions and Control (R&C) Measures were 

in operation. By virtue of the manner of fixation of demand and energy quota for 

such period, breaches if any, were mulcted with levy of penalty at 3 times the 

demand and energy charges. During such time, due to the operation of the orders, 

the banking charges were paid in cash. The banking charges were levied for 

utilization of power at peak hours also.  

 

7.10. While so, fully knowing the above fact, the Chief Financial 

Controller/Revenue of the 3rd Respondent herein issued a Circular bearing Circular 

Memo No. CFC/REV/DFC/REV/AS.3/D. No. 384/17 dated 03.10.2017 issuing 

working instructions to deduct the revised banking charges in kind in order to revise 

the C.C bills in respect of Wind Energy Captive Users under the Preferential Tariff 

as well as under the REC Scheme from 01.08.2012 to 31.03.2016. Thereafter, 

another Clarificatory Circular dated 06.06.2018 bearing Memo, No. CFC/REV/DFC/ 

REV/AAO.HT/AS.3/D.No.417 /18 was issued by the Chief Financial Controller of 

the 3rd Respondent herein. The relevant extract is set out below: 
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“2.2. In this connection, it is stated that while revising the CC bills, if the HT 

consumers/respective generators have surplus energy available in their 

account during the respective month/financial year, the revised banking 

charge in kind (units) shall be adjusted against the unadjusted energy/ 

surplus energy available. Thereby there is no need to collect such banking 

charges for the units in kind under H.T tariff rate and the banking charges in 

kind should be adjusted against the surplus units.  

2.3. Similarly, if sufficient unadjusted energy/ surplus energy are not available to 

adjust the banking charges in kind then the demand for the short claim may 

be raised under respective HT tariff. The details of revised surplus energy 

may be informed to the Generating end circle. Further, if the payment for 

unadjusted energy/ surplus energy has already been made to the respective 

generator for the respective financial year, the user end EDCs shall revise 

the HT bills taking into account of surplus units and send the revised surplus 

energy statement for the respective financial year to the respective 

generating end EDCs. After receiving revised unadjusted energy/ surplus 

energy from concerned user end EDC, the Gen End EDC may inform the 

Generating Plant in connection with excess payment of surplus energy then 

the Generator has to pay the excess payment of surplus energy or 

otherwise the said amount may be adjusted against the refundable amount 

of captive user due to such revision of CC bills. 

2.4. In this connection it is most relevant to mention that only after receiving the 

details regarding receipt/ adjustment of the excess payment of surplus 

energy from the generating end EDC, the adjustment of excess levy due to 

revision of CC Bills has to be given to the captive user/HT consumer in 

accordance with circular memo dated 03.10.2017. 

 

2.5. Further, it is most relevant to mention that while revising of CC Bills, the 

short levy of all charges such as energy charges, excess energy charges [ 

normal hours as well as peak hour during the period R&C Measures], E.Tax, 

excess demand charges [normal hours as well as peak hours during the 

period of R&C Measures] and all other charges, etc. due revision of billed 

units should be collected without fail.”  

7.11. The Petitioner states that the above instructions issued under the Circular 

dated 06.06.2018 are contrary to the orders of the Hon’ble APTEL in Appeal Nos. 
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197, 198, 200, 201 & 208 of 2012 dated 24.05.2013, Appeal No. 98 of 2010 and 

the order of this Commission dated 31.03.2016 in R.A No. 6 of 2013. Both the 

Hon’ble APTEL and this Commission sought to grant relief to the WEG’s, by 

reducing the banking charges. However, the Respondent herein, by way of the 

Circulars dated 03.10.2017 and 06.06.2018 has wrongly interpreted the 

Commission’s said order and recomputed the banking adjustments in units and 

indirectly penalized the category of consumers by levying a penalty such as excess 

demand charges and excess energy charges. The Respondent knew very well that 

10% banking charges in kind cannot be adjusted now since all the energy in terms 

of units have already been adjusted and converted into money terms in accordance 

with the statutory requirements and any attempt to adjust the units now will affect 

the legal requirements and end up with penalty to the WEGs. Levying penalty has 

neither been the intention of the Hon’ble APTEL order nor been the intention of the 

Commission’s order. However, the Respondent adjusted the 10% energy in kind 

towards banking charges from the already consumed energy of the captive users 

and imposed penalties as if the captive generators / users violated the demand and 

energy quota. Such an approach is beyond imagination and not a step that 

TANGEDCO ought to have taken under the guise of implementing an order.  

 

7.12. Thus, in giving effect to the order passed on remand and as a result of the 

Circulars issued by TANGEDCO for its implementation the banking charges were 

deducted in kind and the available banked energy would be lower by 10% and for a 

small category of generator/consumers that would essentially lead to a situation of 

breach of the then fixed demand and energy quota leading to levy of penalty at 3 

times of energy and demand costs. This would be a consequence that would be 
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wholly contrary to the letter and spirit of the judgment and orders of the Hon’ble 

APTEL and TNERC since the very purpose of the judgments were to reduce the 

impact of the banking charges and while doing so and while changing the manner 

of calculation, there cannot be a situation where while calculating such charges the 

available quota which already stood availed of in a particular manner in compliance 

with the TNERC mandated procedure in force at that time would subsequently 

result in some consumers having to suffer for no fault of theirs and for actually 

being in compliance with the binding directives. 

 

7.13. It is a settled position of law that an act of Court shall not cause prejudice to 

any party as evidenced by the oft relied upon principle of actus curiae neminem 

gravabit. Please see South Eastern Coalfields Ltd. v. State of M.P., (2003) 8 

SCC 648 at page 664 

28. That no one shall suffer by an act of the court is not a rule 
confined to an erroneous act of the court; the “act of the court” 
embraces within its sweep all such acts as to which the court may 
form an opinion in any legal proceedings that the court would not 
have so acted had it been correctly apprised of the facts and the law. 
The factor attracting applicability of restitution is not the act of the 
court being wrongful or a mistake or error committed by the court; the 
test is whether on account of an act of the party persuading the court 
to pass an order held at the end as not sustainable, has resulted in 
one party gaining an advantage which it would not have otherwise 
earned, or the other party has suffered an impoverishment which it 
would not have suffered but for the order of the court and the act of 
such party. The quantum of restitution, depending on the facts and 
circumstances of a given case, may take into consideration not only 
what the party excluded would have made but also what the party 
under obligation has or might reasonably have made. There is 
nothing wrong in the parties demanding being placed in the same 
position in which they would have been had the court not intervened 
by its interim order when at the end of the proceedings the court 
pronounces its judicial verdict which does not match with and 
countenance its own interim verdict. Whenever called upon to 
adjudicate, the court would act in conjunction with what is real and 
substantial justice. The injury, if any, caused by the act of the court 
shall be undone and the gain which the party would have earned 
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unless it was interdicted by the order of the court would be restored to 
or conferred on the party by suitably commanding the party liable to 
do so. Any opinion to the contrary would lead to unjust if not 
disastrous consequences. Litigation may turn into a fruitful industry. 
Though litigation is not gambling yet there is an element of chance in 
every litigation. Unscrupulous litigants may feel encouraged to 
approach the courts, persuading the court to pass interlocutory orders 
favourable to them by making out a prima facie case when the issues 
are yet to be heard and determined on merits and if the concept of 
restitution is excluded from application to interim orders, then the 
litigant would stand to gain by swallowing the benefits yielding out of 
the interim order even though the battle has been lost at the end. This 
cannot be countenanced. We are, therefore, of the opinion that the 
successful party finally held entitled to a relief assessable in terms of 
money at the end of the litigation, is entitled to be compensated by 
award of interest at a suitable reasonable rate for the period for which 
the interim order of the court withholding the release of money had 
remained in operation. 

 

7.14. The above judgment of the Hon’ble Supreme Court thus reiterates the 

principle that by orders of court a party cannot be put in a position of disadvantage , 

for no fault of such person. This is especially so when such affected person is in 

that position only because of complying with the procedure mandated by the 

regulator during the relevant period. Thus, in such cases, due to the legal principle 

of restitution, the affected person ought to be put in the same position as such 

person would find if the benefit of the order is properly granted. Courts exercising 

judicial power have the inherent power as also the duty to do it. 

 

7.15. Thus, while the object of the entire proceedings was to deliver the benefit to 

the generators, by shifting from a specific rate to a determination at 10%, a 

situation for payment of penalty arose for certain persons. It is pertinent to note 

that, such position had been prevalent during the relevant time, consumers would 

have sourced their requirement from elsewhere or would have limited their 

consumption within the quota. The ex post facto change can therefore be applied to 
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the extent of making available the 10% in kind adjustment to generators and in the 

event of such adjustment leading to position of penalty, appropriate adjustment or 

direction will have to be issued in order that such a situation does not arise since 

the consumer can never be at fault in such circumstances.  

 

7.16. It is relevant to note that the orders with respect to the banking charges 

being deducted in kind were passed after Restriction and Control measures period, 

cannot be the reason for re-adjustment since the intention of APTEL and the 

Commission was to improve the position with respect to banking charges for 

WEGs. While the charges can be applied and collected, the question of penalty 

cannot arise because they arise on paper only because of the calculations during 

the R&C Measures being in force.  

 

7.17. The only practical and effective manner of dealing with such a situation 

would, therefore be, to give effect to the order in an appropriate manner for the 

purpose of determination of banking charges, i.e. 10% of the banked energy to be 

included in the second phase by applying the respective H.T tariff applicable to 

each consumer and by such fixation of monetary value at 10% of HT tariff, the 

difference between Rs.94paise and 10% of tariff applicable ought to be given 

without application of quota calculation. If it is proceeded with this manner, the 

effect of para 128, 129, 130 and 131 of the Hon’ble APTEL’s order which was 

sought to be effectuated by TNERC in R.A 6/2013 can be implemented.  

 

7.18. The petition is therefore being filed since the persons cannot be put to worse 

off position and this Commission as a Regulator, ought to act in compliance with 

the directions of the Hon’ble APTEL in order to effectuate this position. The action 
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of the Respondent herein is wholly arbitrary, illegal and contrary to the provisions of 

the Electricity Act, 2003, and the judgments of the Hon’ble APTEL and this 

Commission. The working instructions issued by the respondent seeks to rework 

the energy adjustment for every month for the control period of the impugned order 

by deducting the banking charges in kind and adjust the balance available banked 

energy against consumption of the consumer. The circular issued by the 

respondent also states as follows: 

2.5. Further, it is most relevant to mention that while revising of CC Bills, the 
short levy of all charges such as energy charges, excess energy charges [ 
normal hours as well as peak hour during the period R&C Measures], E.Tax, 
excess demand charges [normal hours as well as peak hours during the 
period of R&C Measures] and all other charges, etc due revision of billed 
units should be collected without fail.” 

 

7.19. It can be observed that the respondent is seeking to recompute the excess 

energy and MD, for the period when Restriction and Control measures was in 

vogue, after giving effect to the order of the TNERC in recovering the banking 

charges in kind.  It clearly shows that the Respondents travelled much beyond the 

scope of the Hon’ble APTEL and the Commission’s orders. Since all the generators 

had utilized or balanced both the energy and MD based on the banked energy 

available at that point of time, any change in computation, would lead to quota 

energy and MD being exceeded by the members leading to levy of penalty which is 

three times the normal charges and in return would get refund of banking charges. 

This is only a notional calculation and deliberately being done by TANGEDCO with 

a view to levy penalty on the captive users. The penalty levied for exceeding the 

quota and MD would be much higher than the refund calculations, which will totally 

defeat the very purpose of the relief granted by the Commission in changing the 

method of recovery of the banking charges from paise to kind. 
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7.20. The Hon’ble APTEL in Appeal Nos. 197, 198, 200, 201 & 208 of 2012 dated 

24.05.2013 & Appeal No. 98 of 2010, and, this  Commission in R.A No. 6 of 2013, 

specifically sought to provide relief to the WEGs by reducing the banking charges. 

However, the Respondent herein, by way of the Circulars dated 03.10.2017 and 

06.06.2018 is now seeking to effectively penalize the consumers, by levying a 

penalty for exceeding the Demand and Quota energy arising on account of 

misinterpretation and implementation of the order of the Commission in R.A. No 6 

of 2013.  

 

7.21. Furthermore, banking charges ought not to be deducted for the CGP’s, 

which have no surplus energy after adjustment in a billing cycle, since such closing 

balance would be further carried forward, for the subsequent periods. Already 

concluded transactions cannot be reworked in a manner that is detrimental to the 

Non-Conventional Energy Generators, especially in a scenario where the purpose 

of the orders being implemented is not only to encourage such generators but also 

to decrease the charges. It was never the intention of the fora to adversely affect 

the generators and the Licensee is, through ingenious methods, seeking to profit 

out of an order which was actually passed against it. 

 

7.22. The remand order was passed by the Commission on the last day of the 

control period and the banking charges were recovered at 94 paise per unit as per 

the orders of the Commission.  The commission’s order should grant relief to the 

users and not penalize them by reworking the MD and Units quota that were in 

vogue during that period and more importantly for no fault of the captive users. 

Hence, the banking charges cannot be deducted belatedly after few years. If 
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banking charges are deducted every month belatedly, it would affect the whole 

gamut of balance of adjustments for the rest of the period, and is contrary to the 

CGP norms specified under the Electricity Act, 2003. For the relevant period when 

R&C Measures were in force appropriate directives are therefore required to be 

issued  

 

7.23. It is relevant to note that in case the deduction of banking charges results in 

failure to comply with the CGP Norms, the Generator would be liable to pay cross 

subsidy surcharges. It means, the Appellants originally filed petitions with the 

Hon’ble APTEL to reduce the banking charges so as to gain few paise per unit but 

by the illegal circulars of the Respondent, the WEGs end up with paying additional 

few rupees per unit which would be several times over the refund that the WEGs 

may be entitled to receive. 

 

7.24. Additionally, the deduction of additional energy towards banking charges 

causes imbalance in the adjusted generation of the CGP and the consumption of 

the CGP user to the extent of the deduction. It is submitted that this in turn results 

in levy of excess energy and demand charges, which are levied on the 

Generators/captive users.  

7.25. The Commission’s order R.A No. 6 of 2013 which revised / reduced the 

banking charges from 94 paise per unit to 10% in kind is never intended to levy 

excess demand charges, excess energy charges and cross subsidy surcharges by 

illegal and wrong implementation by TANGEDCO. 

 

7.26. The Petitioner therefore states that the working instructions provided under 

the circulars dated 03.10.2017 and 06.06.2018 are illegal and should not be 
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implemented. Any such unwarranted revision of banking charges in kind will result 

in imposing excess demand and energy penalties on CGP users / the wind energy 

generators by the Respondent.   

 

7.27. In light of these circumstances, this Commission may be pleased to set 

aside the Circulars bearing Circular Memo No. CFC/REV/DFC/REV/AS.3/D. No. 

384/17 dated 03.10.2017 and Clarificatory Circular dated 06.06.2018 bearing 

Memo No. CFC/REV/DFC/REV/ AAO.HT/ AS.3/ D.No.417 /18 as being contrary to 

the orders passed by this Commission and pass orders for the removal of 

difficulties, issue appropriate clarifications for the working of its directions and direct 

compliance with this Commissions orders in a manner as sought for in this petition, 

including, but not limited to 

i. passing appropriate directions to determine and fix the banking 

charges in Paise calculated at 10% of applicable HT tariff 

energy charges for the respective slots at the then prevailing 

tariff  during the period when  energy was banked  and refund 

the difference to the consumers; This will result in recovery of 

10% of banking charge in kind as determined by the Hon’ble 

Commission and will not unjustly penalize the users as sought 

to be made illegally by TANGEDCO by attempting to rework 

the MD and Quota units and thus protect the transactions and 

adjustments already made such that the generators are not 

detrimentally affected and the benefit of the directions issued 

by this Commission are appropriately passed on 
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ii. Issue a direction not to rework MD/Quota units calculations on 

account of reworking the banking charges at 10% in kind, to 

give effect to the Commission’s remand order 

 

8. Findings of the Commission:- 

8.1. The issue in this petition is the validity of the circulars dated 03-10-2017 and 

06-06-2018 issued by the Chief Financial Controller, TANGEDCO over which the 

petitioner herein is aggrieved and has approached the Commission for relief.  It is 

not necessary to set out the history of banking of wind energy in the State of Tamil 

Nadu as the same has been a subject matter of discussion in earlier orders of the 

Commission and also when the pleadings of the petitioner and respondent herein 

clearly set out the same.  However, for the limited purpose of settling the present 

issue, it is to be briefly mentioned that the present dispute can be traced to the 

latest orders passed by the Commission on collection of banking charges in R.A. 

No. 6 of 2013 which determined the banking charges at 10% of the energy banked 

in kind.  Prior to the same the banking charges were collected at Rs.0.94 per kWhr 

which remained for a brief period until the same was challenged before the 

Appellate Tribunal resulting in remand of the proceedings to the Commission and 

the present fixation of banking charges at 10% of the energy banked in kind in the 

R.A. No. 6 of 2013.   

 

8.2. Now the issue before the Commission is whether the impugned circulars of 

TANGEDCO which are purportedly clarifications arising out of the order of the 

Commission in R.A. No. 6 of 2013 have caused any detriment to the petitioners 

and, if so, whether such detriment is unjustifiable.  Before proceeding to discuss the 
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issue, let us reproduce the relevant portions of the impugned circulars of CFC, 

Revenue, TANGEDCO. 

“Circular Memo. No.CFC/REV/DFC/REV/AS.3/D.No.384/17, dated                       

03.10.2017, the relevant portion of which reads as follows: 

“8.0. Further, it is stated that while revising the CC bills from 01.08.2012 
to 31.03.2016 in respect of the wind energy captive user, if any refund of 
banking charges and other charges arising, the same may be allowed for 
adjustment in the ensuing CC bill(s) in 10 instalments. Similarly, if any 
collection of CC charges is arising, the same shall be collected 
separately by issuing separate demand with 15 days' notice and if 
not paid, the same may be included in the ensuing CC bill after 
giving appropriate notice to the respective consumers. Instalments if 
any requested can be acted up on suitably without exceeding three 
monthly instalments."  

 

“Circular Memo. No.CFC/REV/DFC/REV/AAO.HT/AS.3/D.No.417/18, 

dated. 06.06.2018, the relevant portion which held as follows: 

“xxx 
2.1. The instructions were issued in connection with implementation of 
R.A.No.6 of 2013 vide Circular. Memo. No.CFC/ REV! DFC/ 
REV/AS.3/D.NO.384/17, dated 3.10.2017, to revise the C.C bills in 
respect of the Wind energy captive users under Preferential tariff as 
well as under REC scheme from 01.08.2012 to 31.03.2016, due to 
reasons that the banking charges was modified and banking facility 
was extended to REC wind energy generators. 
 
2.2. In this connection, it is stated that while revising the CC bills, if the 
HT consumers/respective generators have surplus energy available 
in their account dur ing the respective month/financial year, the 
revised banking charge in kind (units) shall be adjusted against the 
unadjusted energy/ surplus energy available. Thereby there is no need to 
collect such banking charges for the units in kind under H.T tariff rate and 
the banking charges in kind should be adjusted against the surp lus 
units. 
 
2.3. Similarly, if sufficient unadjusted energy/ surplus energy are not 
available to adjust the banking charges in kind then the demand for the 
short claim may be raised under respective HT tariff. The details of 
revised surplus energy may be informed to the Generating end circle. 
Further, if the payment for unadjusted energy/ surplus energy has 
already been made to the respective generator for the respective 
financial year, the user end EDCs shall revise the HT bills taking into 
account of surplus units and send the revised surplus energy 

http://aao.ht/AS.3/D
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statement for the respective financial year to the respective 
generating end EDCs. After receiving revised unadjusted energy/ 
surplus energy from concerned user end EDC, the Generating End EDC 
may inform the Generating Plant in connection with excess payment of 
surplus energy then the Generator has to pay the excess payment 
of surplus energy or otherwise the said amount may be adjusted 
against the refundable amount of captive user due to such 
revision of CC bills. 
 
2.4. In this connection it is most relevant to mention that only after 
receiving the details regarding receipt/ adjustment of the excess 
payment of surplus energy from the generating end EDC, the 
adjustment of excess levy due to revision of CC bills has to be 
given to the captive user/HT consumer in accordance with circular 
memo dated. 03.10.2017. 
 
2.5. Further, it is most relevant to mention that while revising of CC 
bills, the short levy of all charges such as energy charges, excess 
energy charges [normal hours as well as peak hour during the period 
R&C Measures], E.Tax, excess demand charges [normal hours as 
well as peak hours during the period of R&C measures] and all other 
charges, etc due revision of billed units should be collected without fail. 
 
2.6. While revising the bil l for the month of 0 8 / 2 0 1 2 ,  t h e  
b a n k in g  ch a r g e  u n i t s  s h a l l  b e  m a d e  o n  proportionate basis 
on the allotted energy in that month by way of adopting old banking 
charges units upto 31.07.2012 and new/revised banking charges 
upto end of the final reading of the HT consumer.  Therefore,  the 
request of  the wind energy generator is acceptable one. 
 
2.7. Hence, all the Superintending Engineers of Distribution Circles are 
hereby informed to take further necessary action based on above lines”. 

 

8.3. It is the case of the petitioner that the implementation of the above circulars 

would result in levy of excess demand and energy charges and hence liable to be 

quashed.  It is further the case of the petitioner that in regard to the period from                         

01-08-2012 to 31-03-2016 for which the present circulars have been issued, the 

banked energy has already been drawn by the petitioners and hence at this stage if 

the circulars are given effect to, it would result in excess demand and energy 

charges.  On the other hand, the respondents have contended that the impugned 

circulars have been necessitated to implement the orders of the Commission in 



43 
 
 

R.A. No. 6 of 2013.  We have considered the submissions of both sides.  It may be 

true that the implementation of the circulars may cause detriment to the petitioners 

in terms of payment of money.  But we are not on that point at all now for the 

reason that if there is any justification in the impugned circulars, the additional 

liability which may fall on the petitioners cannot be negatived by the Commission 

and such additional liability is to be justified in such case.   

 

8.4. Let us examine the contents of the impugned circular dated 06-06-2018 first.  

It is seen from the circular dated 06-06-2018 that instructions have been given 

primarily on the manner in which the adjustment of banking charges as against the 

surplus energy has to be done by the concerned circles.  It is seen from the 

circulars that the instructions have been given by CFC which are to be followed by 

the Circles while revising the CC Bills. It states that the consumers / generators 

have surplus energy available in their account during the respective month / 

financial year, the revised banking charges in kind shall be adjusted against the 

unadjusted / surplus energy available and there is no need to collect such banking 

charges under HT tariff rate.  This means that the value of 10% of the energy which 

is sought to be adjusted towards banking charges is to be adjusted with reference 

to the individual month / financial years.  It is also seen that the impugned circular 

dated 06-06-2018 brings out clearly that only when such unadjusted energy or 

surplus energy is not available, the banking charges shall be collected under the 

respective HT Tariff. So also is the case with Circular dated 03-10-2017 which 

deals with the manner in which refund arising out of the orders in R.A. No. 6 of 

2013 has to be done. We find that the contents of the Circular dated 03-10-2017  
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basically seeks to deal with the case of refund.  Therefore, we find nothing irregular 

in both the Circulars. 

 

8.5. In view of the same, we see that the impugned circulars in this regard are 

basically working instructions on the implementation of orders of the Commission 

and to clear the doubts in the minds of the officers of the concerned circles of 

TANGEDCO as to whether the banking charges should be collected in kind or 

under HT Tariff Rate during the period under reference which is prior to the order of 

the Commission in R.A. No.6 of 2013. As stated supra, it may be true that there 

may be an additional monetary commitment arising out of the impugned 

instructions of TANGEDCO.  But the fact of the matter is such that monetary liability 

would affect only those generators who did not have surplus energy during the 

respective month / financial year and for those who had surplus energy during the 

respective month / financial year there may be no significant financial liability as the 

adjustment could be made in kind as directed by the Commission.  It is to be noted 

that this is a peculiar situation which has arisen out of the orders of the Commission 

covering on earlier period.  In such process, we are of the view that  the detriment 

caused to a section of the generators has to necessarily pale into insignificance.  

When the larger object is to confer the benefits of judgment dated 24-05-2013 of 

APTEL and the orders of the Hon’ble APTEL are sought to be implemented in the 

remand proceeding, in such process one has to look at both the advantages and 

disadvantages weighing in favour of both sides and which one outweighs the other.  

It must not be forgotten that in the same remand proceeding No. R.A. No. 6 of 2013 

arising out of the directions of the Hon’ble APTEL in its order dated 24-05-2013, the 

banking charges were revised from 0.94 paise per unit to 10% of the banked 
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energy (units) which is to be seen as a general benefit to all generators irrespective 

of the fact whether they had unadjusted energy or not at the relevant point of time 

during the previous years in question. In our opinion, we find that the advantages 

arising out of the order of the Commission in R.A. No. 6 of 2013 outweighs the 

disadvantages as otherwise, the petitioner would have come up with a different 

methodology as against the impugned circulars.     

8.6. Except for stating that the impugned Circulars ought to be stayed, the 

petitioner has not given any cogent reasons or alternative methodology justifying its 

stand so as to warrant the interference of this Commission.  All that the petitioner 

has stated in the petition is that by way of impugned Circulars, the respondent is 

seeking to re-compute the adjustment of banked units to penalise it and such 

adjustment would disrupt the entire gamut of adjustments already made.  There is 

no averment as how such adjustments have resulted in inequity and what ought to 

have been the right action on the part of the respondent.  Therefore, we find the 

plea of the petitioner for striking down or staying the circular devoid of merits.  

Without coming up with any alternative method of adjustment, the plea for setting 

aside or staying the impugned Circulars would amount to miscarriage of justice.   

8.7. We would like to add further that an incidental detriment which has been 

caused to a class of generators cannot be a reason for setting aside the impugned 

circulars, on which we find no justifiable reason to interfere.   

  With these observations and order, the petition is dismissed. No costs.      

                    (Sd........)                                    (Sd......) 

(K.Venkatasamy)                              (M.Chandrasekar)     
 Member (Legal)                                      Chairman 
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